
KESOLUTION NO. 321 1 

A RESOLUTION of the Pori Commission of the Pori of Seattle, King County, 
Washington. repealing sections 15.4 'and 21 and subections 
21.1, 21.2. 21.3, 21.4 imd 21.5 of Pori Resolution 3028, State 
Environmental Policy Act (SEPA) procedures under ch. 
43.21C K C W ,  and adopting new Pofi SEPA a p p J  
procedures. 

WHEREAS. the State Environmental Policy Act (SEPA). cn. 43.21C Revised Code of 

Wilshinyton (RCW), and inipkmnting niles W chapter 197-1 I Washington Administrative Code 

(W-AC) require the Port to enast a resolution integrating SEPA into the Port's procedures, and 

WHEREAS. on Decenkr  17. 1987, the Port adopted Resolution 3028 in accordance with 

chapter 43.21C RCW and chapter 197.. 1 I WAC, containing sections 15.4 and 21 and subections 2 I .  I ,  

2 1.2.2 1.3.2 1 .4 and 2 1 .S providing for optionit! SEPA reconsideration procedures. and 

WHEREAS, it U, neceswy to arnend Resolution 3028 to repeal the reconGderation 

procedures in sections 15.4 and 2 I and suhcclions 2 I .  I ,  2 1.2, 2 1.3, 2 I .4 wd 2 1 .S and to catabiish a 

WW SEPA administrative appeal process to provide tlle public and interested parties with a cc~h.sLstcnt. 

prcdictahle and timely adminisiriitivc review process for certain dctcrnunations it nukc% under SEPA. 

consiatcnt with the intent 01 regulatory reform kgislation enacted by the Stiite Legi~laturc in I O 5  (ch. 

WHEREAS, under WAC 197-1 I-H(X, (20). the adoption o f  SEPA prtrcdurcs by local 

govcmnriib ;uc catcgoricdly excmpt froin SEPA review. and 

WHEWAS. tk f'ori hics providcd public iiuticc rcgai-ding thh resolution and im opportunity 

for puhli  coinmnt on the resoltilion. 

NOW 'I'HEREFOKE BE rI' HL!Ol,VI.:D, by the Port Coinmiuion of  the Port of Seattk. 

w. &I.. .h ington, iLS tbllows 

Section I .  AppLs .  Port SEPA decisions iiriy be i i p ~ d c d  i ~ s  provided in this seclion. 

Sec\ion 1 . 1  SEPA lkchions Suhjcct t o  Apped. The following SEPA 
tlccibion\ o f  a Part rcspmsihk ollicid aue iippcalabk under this section: (a) adequacy 
0 1  ;in envirorniental impact stiitt'rient [EIS), and (b) L S S U ~ C  of a nutigirtcd 
tletcrnunatirm ~ ) r i i o i ~ s i g n i ~ c a ~ c  (MDNS). Other Pori SEPA decis io~  dnd dwulilcnts 
i w  n c i t  subjxt to ;itliiini\tr;itivc appe;il. 

Scctinn 1.2 Who May Appeal. A pamy wishing to I-& an adiruiistrative apptal 
0 1  ii Pcm SEPA determin;rlion untler thk wction (PeLltioirr! muhi demonw;ite !haat his 
o r  k r  intcrct\ ;ut xgtiiihly within the %ow of irilercsts prorected by SEPA and that 
!IK SEPA dclcniiiniition Liniler nppiil will ciluw I l l r  Pctitioncr injury-in-kt. 

- i -  



Section 1.3 Timing of Appeals. 

1. Appeals may not be filed before the Pods fmal decision on the 
underlying p r o p 4  for which the EIS or MDNS wax prepared. 

Appeals must be filed by 5 p.m of the 15th cakndar day following the 
date t k  Port hils made a final decision on the uderlymg proposal for 
which the EIS or MDNS was prepared. When the last day of the 
appeal period iq a Saturday, Sunday, or a national, state, or Port 
holiday, the appeal period runs until 5 prn on the next business day. 

2. 

Scction 1.4 Notice of Wisions on Underlying Proposals. The Port shall 
provide public notice of a fmal decbion on an underlying proposal for which an EIS or 
MDNS was prepilred, in accordance with this  subsection^ Failure to provide such 
notice does cot waive the appeal deadline or otherwise akt  tlx timing within which 
the appcal must be f k d ,  if the Port has substantially complied with such notice 
requiremnts. The Pori must: 

1. Publish notice in a newspaper of general circulation in the county, city, 
or general area where the propod is located (if there is more than one 
newspaper, the responsible offiial inay select one newspaper €or 
publication); 

Furnish notice to anyone or any group who has specifh-diy requested in 
writing to be notifid abut  the particular prog".sal. 

At its dixwtion, use any of the optional notice mettmk set forth in Section 
15.2 of Port Resolution No. 3028. 

2. 

3. 

Section I .5 Filing Appeals. Appe& must: 

1. Be in writing; 

2. Contain a statement that sets forth 

a tlle b a k  for the Petitioner's stmding, including: 

I. how t!x Petitioiw's interests arc arguably wittiii t k  
zone of intcrests protected by SEPA a d  

how the SEPA decision being appcaie.J will cause the 
Petitioner injury-in-fwt. If  thc dkged iujury-in-Fit h ~ s  
not Illready occurred. Petitioner must set forth facts 
estiihlishmg thc umdiiltc. conc~ete. anJ specif= 
futun: injury-in-fact that will wcur to that Petitioner as 
ii result of the SEPA detenninatiun under appeeal, 

tile specifi ililegcd errors in the SEPA dccision appded;  

11. 

h. 

i'. the rekf requested; and 

d. the signature. ;iddress. ;md pllone nuih-r of the Petitioner and 
the n m ~  and additss of Petitioner's designated repmentative, 
if my; 

3.  tx ircconipnnied b y  in appeal fee of $700; 



. .  
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4. hi as respondents all necessary parties set forth herein. In any 
administrative a p p d  broiJght under this section, the following are 
necessary parties to any appeal under this section and must be served 
by Petitioner within 7 days after the fding of an appeal with a copy of 
the hppeal document: the appiicant of the underlying action that Ls the 
wbject of SEPA review and the Port's responsible official. Intervention 
during the course of an administrative appeal under this section shall 
not be permitted; and 

be mailed or delivered to the General Counsel, Port of Seattle, Pier 69, 
P.O. Box 1209, Seattle., WA 98 1 I 1. 

5 .  

Failure to comply with the procedural requirements of t b  section is grounds for 
dismissal of an appeal. 

Section 1.6 Hearing 3otice. Notice of the appeal k h g  must be makd to 
paties of record at least IS days before the scheduled hea&g date. 

Section 1.7 Hearing Examiner. The Port Commission will appoint an 
individual familiar with SEPA and hearing procedures ai Hearing Examiner (Examiner) 
for the Port. The Examiner will hear and decide SEPA appeals in accordance with this 
Section I. 

Secticm 1 .8 Appeal Procedures. 

1. Rules and procedures. The Examiner shall follow the procedures set 
forth in this Section 1. including Attachment A to thk resolution, unlcss 
the Exminer and piulies agree to modify them in my  particuhr case. 
AttachmntA to this resolution contains the basic procedural 
filunework t h t  shall govern any appeals brought under t i s  section. 
Port stiiff will prepare a more detaiied set of rules and procedures, 
com6tcnt with the b;lsic procedures set forth herein and in Attachment 
A. 

2. Consolidation of  appcals. All procedurd SEPA apppeal challenges will 
hc heard by the Examiner in one single simultwous appeal hearing. 

... 2 Burden of prnof. The burden of proof is on the Petitioner to show that 
ihe Port resyxmsible otTmtl's decision docs not comply with SEPA. 

Standard of review. The determination of the Port respoilsibk otkial 
slidl hc iiccorded sutKtantntial weight by the Exluniner in accordimcc 
with RCW 43.2IC.O75(3):d). An MDNS shall he overtumd only if 
found IO he ckarly erroneous. An EIS shall be overturned only if 
found to not he idequate unda the rule of reason. 

Scope of review. Review by the Exanliner is limited to the validity of 
tk challenged MDNS (.is., whether an EIS is required) or the 
adequ;lcy of the cbailenged EIS. The issues shall  alx, be limited to 
those set forth in the Petitioner's notice of fipppeal. 

4. 

5. 

6 ,  Examiner's decision. T k  appeal decision shill1 he issued within 
30 (lays of  tk conclusion of the hearing and closing iu.gument. The 
appeal decision shall be in writing and >hall contain W i g s  and 
conclusions that support the deckion. The Exanliner may affini~ 
rcvcrw. renwnd. or modify  he responsible ofilcids decision. 
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7. Notice of decision. Copies of the Examiner's decision shall be mailed 
to parties of record and t b s c  questing notice. 

Section 1.9 Exhaustion of Administrative Appeal Procedures. A party seeking 
judicial review of a Port SEPA decision subject to appea! under this Sect-in 1 must, 
before seeking any judicial review, exhaust the appeal procedure of this Section 1. 

Section 1. I O  Judicial Review. 

1. Decisions of the Examiner under this Section 21 may be appealed to 
the King County Superior Court by application for writ of review by an 
appellant within 21 days of the date the decision is LSIIC~. 

Port SEPA deckions not subject to administrative appeal under this 
Section 1 may be appealed to the King County Superior Court by 
application for writ of review by an appellant within 51 days of the date 
the decision is hued.  

2. 

Section 1.1 1 Transition to SEPA Appeal procedures. Port SEPA decisions 
issued by the responsible official after the effective date of this resolution shall be 
subject to the SEPA appeal provisions of this resolution and any hearing rules of 
practice a d  prwdtuc  adopted by the Port. 

Section 1.12 Authority of Executive D i t o r  to Adopt Hearing Examiner 
Rules of Praclice & Procedure. The Executive DEector shall have the authorky to 
adopt mles of practice and procedure for the Hearing Examiner to utilize in 
implementing this Resolution and may delegate this authority to appropriate Pert staf€.. 
Adoption or arncndment to these rules of practice and procedure by Port staH does not 
rsquirc iegislative action by !k C x n i s i o n  

Scction 2. 

resulutior; remains in effect. 

Sevcnrbility. If any provision of this resolution is held invalid, the remainder of ths 

Section 3. Adoption. Thk re.wlution adopted by the Port Conmussion of the Port of Seattle this 

Kt day of w. I%, and duly authenticated in open session by the signatuws of the 

voting in favor 

Port Coinmision 



A'ITACHMEhT A TO PORT RESOLUTION NO. 321 1 

HASIC' PROCEDURAL FRAMEWORK GOVERNING 
SEPA ADMINISTRATIVE APPEAL RULES AND PROCEDURES. 

I .  Prehearing Conference. Once an appeal ha? been likd, the Examiner 
shall schedule a Prehearing Conference within 21 ddys. E x h  party shall bring to the 
Prehearing Conference r? written list preliminarily designating witnesses (both expert 
and lay) and exhibits they intend to use in the appeal. For each witnezs identilied, a 
short written sumnlary of the witness' testimony and, in the case of expert witnesses, 
opinions, shall be provided. At the PreheaFing Conference. the Examiner shall include 
discussion ofthe followi!g, in addition to other items he or she deems appropriate: 

a. Review of the Petitioner's legal issues to. if possible, siqlify them for 
the hearing; and 

Procedures for the apppeal, hearing date, and xhedules for prehearing 
submissions. 

b. 

2. Administrative Record. Within one week after the Prehearing 
Conference. the Port shall issue :he iidex to the administrative record of the SEPA 
determination under appeal. The Petitioner nlay file proposed supplementation of the 
record within seven days after the Port's index has been fikd. The Examiner shill1 
expeditiously ruk on my objections relevant to the record. 

3. Final Witness and Exliihnit Lists. 

3.1 Wiihin h e  weeks after the Prehcilring Conference, the 
Petitioiwr shall file its find witncss and exhibit list. Thc witness list must include a 
summary of each witness' testimony. 

3.2 Within seven wcks  after the Prehearing Conference, the 
Reqwntlcnt shdl lik its find witness arid exhibit list. The witness l i t  nwst include a 
sur~mury dcitch witness' tcstinwny. 

4.1 Within eight weeks alter the Prehearing Conference. the 
Petitioner shall file its hc;uing imrnor;mdum. The Pctiaioner shidl alw fik at tk 5illllt: 

:inr any direct expert tcstinwny in writing. dong with copies of any exhibits 
introrluccd through or rt!licd upon by the expert witnesecs. 

4.2 Within IO wceks afier the Prcheiuing Conference, the 
Resl;ondenl shill1 filc its hccuing nxnwrmdum. The Rcspondcnt SUI illso file at the 
sum tinu: any direct cxpcn testirmny in writing, dong with copies of any exhibits 
introduced through or relict1 upon by tlw expert witnesses. 

L 

3 .  Productioii 01 Exhihiis. Ten weeks ctfier the f'rehearhig Cmfercire, 
t 1 ~ '  piirtia stull tile with h e  Er;lmiiwr d crshange il conrpkte set of the cxhhits thcy 
in:end to u.w at the hearing. Ab.wnt a shawing olgocxI cause. n o  fuither exhibits shall 
hc pernii!tcii at the hearing. 

h. Prehcaring Evidcnhty Motion. The% itwtiors must be filed .weyen business 
tlciys before the hearing date. Reply ixlciwrantla to any nwrions m y  tx submitted, but they 
I I ~ I I \ I  kw lilcd lour kniGnes> days h&re t!r hexing date. The E x a n k r  will issue a decision on 
nny piehccuing eviilcntiwy iinitions one day More the lxiuing date. 

7. Appc'cil ilearing. Thc appeal hexing shall bc. conducted I:! weeks irlker 
tlx Prclmi-ing C'onterciicc.  the heitring h i l l  sonsht of tlr following: 



7.1 Opening Statements. 

7.2 Petitioner's Case. The Petitioner's case at the hearing shall be 
linuted to the presentation of lay testimony, the. Respondent's cross-examinathn of any 
expen testimony offered in writing by the Petitioner hefore the hearing, and the 
Pe!itioner's redirect of any such expert witness. 

7.3 Respondent's Cax. The Respondent's case at the hearing shall 
be limited to lay te5timony. the. Petitioner's cross-examination of any expert testimony 
offered in writiig by the Respondent before the karing, and the Respondent's m k c t  
of any such expert witness. 

8. Closing Argument. The Examiner shall determine whether closing 
arguinent will be delivered orally or ia writing. The parties will have the. option of 
submitting proposed f i i n g s  and conclusions along with theii closing argument. 
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