RESOLUTION ND 3211

A RESOLUTION  of the Port Commission of the Port of Seattle, King County,
Washington, repealing .sections 154 and 21 and subections
21.1,21.2.21.3, 21.4 and 21.5 o Port Resolution 3028, State
Environmental Policy Aa (SEPA) procedures under ch.
43.21C RCW, and adopting new Port SEPA appeal
procedures.

WHEREAS, the State Environmental Policy Ad (SEPA). cn. 43.21C Revised Code of
Washington (RCW), und implementing rules in chapter 197-11 Washington Administrative Code
(WAC) requirethe Port toenact a resolution integrating SEPA intot he Port's procedures, and

VWHEREAS. on December 17, 1987, the Port adopted Resolution'3028 in accordance with
chapter 43.21C RCW and chapter 197-11 WAC, containing sections {5.4 and 21 and subections 21.1,
21.2,21.3,21.4 and 21.5 providing for optional SEPA reconsideration procedures, and

VWHEREAS. it is nccessury tO amend Resolntion 3028 to repeal the reconsideration
procedures in sections 154 and 21 and subeetions 21.1, 21.2, 21.3, 214 and 215 and to edeblish a
new SEPA administrative appeal process to provide the public and interested partics with a consistent,
predictable and timely administrative review process for certain determinations it nuikes under SEPA.
consistent With the intent of regulatory reform legislation enacted by the State Legislature in 1995 (ch.
347, Lawsof 1995), and

WHEREAS, under WAC 197-11-800 (20), the adoption d SEPA procedures by local
govermanents are categorically exempt from SEPA review, and

WHEREAS, (he Port hiy provided public notice regarding this resolintion and an opportunity
for public comment on the resolution,

NOW THEREFORE BE IT RESOLVED, by the Port Commission of the Port of Seatiie,
Washington, as follows:

Section 1. Appeals. Port SEPA decisions may be appealed as provided in thissection.

Section 1.1 SEPA Decisions Subject to Appeal. The following SEPA
decisions of u Port responsible viticial are appealable under this section: (&) adequacy

ol an envirommental impact statement (EIS), wwd  (b) issuance of a mitigated

determination of nonsignificance (MDNS). Other Port SEPA decisions and documents

are not subject tO administrative appeal.

Section 1.2 Who Muay Appeal. A party wishing to tik an administrative appeal
of aPort SEPA determination under this section (Petitioner) must demonsteste that his

or her interests e arguably within the zone of interests protected by SEPA and that
the SEPA determination under appead will cause the Petitioner injury-in-fuct.



Section 1.3 T1 g of Appeals.

L Appeds nay not be filed before the Port's final decision on the
underlying proposd for which the EISor MDNS was prepared.

2, Appeals mug be filed by 5 p.m. of the 15th calendar day following the
date the Port hasmade a final decision on the underlying proposal for
which the EIS or MDNS was prepared. When the Las day of the
appeal period is a Saturday, Sunday, or a ndiond, state, or Port
haliday, theappeal periodruns until 5p.m. 0N the next business day.

Scction 14 Notice of Decisions on Undalying Proposals. The Port shall
provide public notice of a final decision on an underlying proposal for whichan HS or
IMDNS was prepared, in accordance with this subsection.  Falure to provide such
notice does not waive the appeal deadline ar otherwise affect the timing within which
the appeal must be filed, if the Port has subgtantidly complied with such notice
requirements. The Port must:

1. Publish noticein a newspaper of generd circulation in the county, city,
or general area where the proposal iSlocated (if thereis nare than one
newspaper, the responsible official may select one newspgper for
publication);

2. Furnish naticeto anyoneor any group who hasspecificatly requestedin
writing to he notified about the particular proposal.

3. At its discretion, use any of the optional notice methods set forth in Section
152 of Port Resolution No. 3028.

Scction 1.5 Hling Appeals. Appeals must:
1 Be in writing;
2. Contain astatement that xets forth
a the basis for the Petitioner's standing, including:

i. how the Petitioner's interests. are arguably within the
zoned interests protected by SEPA; and

i, how the SEPA decision being appealed will cause the
Petitioner injury-in-fact. If the ulleged injury-in-fit has
not already occurred, Petitioner must set forth facts
cstublishing the immediate, concrete, and specific
future injury-in-fact that will occur to that Petitioner as
aresult of the SEPA determination under appeal;

b. the specific alieged errors in the SEPA decision appesled:

i the relief requested; and

d. the signature, address, and phooc number of the Petitioner and
the name and addiess of Petitioper's designated representative,
if any;

3 be accompanied by an appeal feeof $300;



4. lig as respondents all necessary parties st forth herein. In any
administrative appeal brought under this section, the falowing are
necessary parties to any appeal under this section and mugt be served
by Petitioner within 7 days after the filing of an apped with a copy of
the appeal document: the applicant of the underlying action that is the
subject of SEPA review and the Port's responsible officid. Intervention
during the course of an adminidrative appeal under this section shall
not be permitted; and

5. be rd | ad or delivered to the General Counsel, Port of Seditle, Pier 69,
P.O, Box 1209, Seattle WA 98111,

Falure to comply with the procedurd requirements of this section is grounds for
dismissa of an appeal.

Section 1.6 Hearing Notice. Notice of the appeal hearing mug be mailed to
partiesof record at least 15 days before the scheduled hearing date.

Section 17 Hearing Examiner. The Port Commisson will gppoint an
individual familiar with SEPA and hearing procedures as Hearing Examiner (Examiner)
for the Rrt. The Examiner Wl hear and decide SEPA appedlsin accordance with this
Section 1.

Sacticn 1.8 Appeal Procedures.

1. Ruks and procedures. The Examiner shal! follow the procedures &
forth in this Section |, including Attachment A to this resolution, unkss
the Examiner and parties agree to modify them in any particuiar case,
Attachment A to this resolution contains the basic procedural
framework that shall govern My appeals brought under this section.
Rt staff will prepare a more detailed st of rules and procedures,
consistent with the basic procedures set forth herein and in Attachment
A.

2. Consolidation d appeals. All procedural SEPA appeal challenges will
be heird by the Examiver inone singke simultancous appeal hearing.

3. Burden of proof. The burden of proof is on the Petitioner t0 show that
the Por tesponsible ofTicial's decision docs nat comply with SEPA.

4, Standard of review. The determination Of the Port respousible official
shall be accorded substantial weight by the Examirer in accordance
with RCW 43.21C.075(3){d). An MDNS shall he overturned only if
found 1o be clearly erroneous.  An EIS shall be overlumed only if
found to not be adequate undzr the rule of reason.

5 Scope of review. Review by the Examitier is fimited to the validity of
the challenged MDNS (ic., whether an EIS is required) or the
adequacy O the chailenged £1S. The issues shall d S0 be limited to
those set forth in the Petitioner's notice of appeal.

6. Examiner’s decision.  The appeal decision shall be issued within
30 duys of the conclusion Of the hearing and cdosng argument. The
appeal decision shall be in writing and shall contain findings and
conclusions that suppont the decision.  The Examiner mey affirm,
reverse, reinand, or twodify the responsible official’s decision.



7. Notice of decison. Copies of the Examiner's decision shall be mailed
to partiesd record and those questi ng notice.

Section 19 Exhaudtion of Administrative Appedl Procedures. A party seeki ng
judicid review of aRrt SEPA deci si on subject to appeal under this Section 1 must,
before seeki ng any judicid review, exhaust the appeal procedure Of this Section 1.

Section 1.10 Judicial Review.

L Decisions of the Examiner under this Section 21 may be gopeded to
the Ki ng County Superior Court by application for writ of review by an
aopdlant within 21 daysof the date the decision isissued.

2. Port SEPA decisions not subject to administrative appeal under this
Section 1 may be appealed to the King County Superior Court by
application for writ of review by an gppdlant within 21 days of thedate
thedecision isissued.

Section 111 Trangtion to SEPA Apped Procedures. Port SEPA decisons
issued by the responsible official after the effective date of this resolution shdl be
subject to the SEPA appeal provisonsof this resolution and any hearing rules of
prictice and procedureadopted by the Port. .

Sedtion 112 Authority of Executive Director to Adopt Hearing Examner
Rules of Practice & Procedure. The Executive D i t or shall have the authority to
adopt rules Of practice and procedure for the Hearing Examiner to utilize in
implementing this Resolution and may delegate this authority to appropriate Port Seff..
Adoption or arnendment to thess rulesd practice and procedure by Port staff does not
require legislative action by the Commission
Scction 2. Severability. If any provison of this resolution is held invadid, the remainder Of this
resolution remains in effect.
Scction 3. Adoption. This resolution is adopted by the Port Commission of the Port of Sesttle this
' day of Egkgg,u# 1996, and duly authenticated in open session by the signatures of the

Commissioners voting in favor thereof and

.
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ATTACHMENT A TO PORT RESOLUTION NQ 32i|

BASIC PROCEDURAL FRANEWWORK W VERNING
SEPA ADMINISTRATIVEAPPEAL RULES AN . PROCEDURES.

l. Prehearing Conference. Once an apped has been fiked, the Examiner
shal} schedule a Prehearing Conference within 21 days. Eih party shall bring to the
Prehecaring Conference a written ligt preliminarily designating witnesses (both expert
and lay) and exhibits they intend to use in the apped. For each witness identified, a
short written sumnury of the witness' testimony and, in the case of expert witnesses,
opinions, shafl be provided. At the Prehearing Conference, the Examiner shdl indude
discussion of the following, in additionto other itemshe or she deems appropriate:

a Review of the Petitioner's kegal issuesto. if possible, Smplify them for
the hearing; and

b. Procedures for the appeal, hearing date, and schedules for prehearing
submissions.

2 Adminigraive Record. Within vne wesk after the Prehearing
Conference, the Port Sl issue the index te the adminidrative record of the SEPA
determination under appeal. The Peitioner may file proposed supplementation of the
record within seven days after the Port's index has been filed. The Examiner shall
expeditioudy rule on my objectionsrelevant to the record.

i Final Witness and Exhibit Lists.

31  Within five weeks after te Prehearing Conference, the
Petitioner shall fik its fird witness and exhibit list. The witness list must incl ude a
summuary of cach witness' rcstimony.

3.2  Within seven wccks ater the Preheuring Conference, the
Respondent shili file its final witness wrd exhibit list. The witness list must include a
summiry of each witness' testimony.

4. Hearing MemorandunVExpent Testimony.

41 Within eight weeks after the Prebearing Conference, the
Petitioner shall fle its hearing memorandum. The Petitioner shall also fik at the sane
time any direct expert testimony in writing. aloag with copies of my exhibits
introduced through or relicd upon by the expen witnesses.

42  Withn 10 wecks after the Prehearing Conference, the
Respondent shall fike its hewring wmemorandum.  The Respondent shuldl also file at the
same time any direet expent testimony in writing. aong with copies of any exhibits
introduced through or relicd upon by the expent witnesses.

5. Production of Exhibits.  Ten wecks after the Prehearing Conference,
the partics shall file with the Examiner and exchange a complete set of the exhibits they
iniend to use at the hewing. Absent a showing of good cause, NO fusther exhibits shall
be permitted & the hearing.

6. Prehearing Evidentiary Motion.  These motions nmwst be filed seven business
diys before the hearing date.  Reply memoranda 10 any motions may be submitted, hut they
st be tiled tour basiness days before the hewring date. The Examiner will issue adecision on
any prehearing evidentiary motions one day betore the bheiring date.

7. Appeal Hewring. The appeal hearing shall be conducted |2 weeks after
the Prehearing Contercnce. The hearing shall consist of the following:



7.1  Opening Statements.

7.2 Petitioner’s Case. The Peitiona'scase a the hearing shall be
limited to the presentation of lay testimony, the Respondent'scross-examination of any
expert tesimony offered in writing by the Petitioner before the hearing, and the
Petitioner'sredirect of any such expert witness.

7.3  Respondent'sCase. The Respondent's case a the hearing shdl |
be Limitedl to lay testimony, the Petitioner'scross-examination of any expert testimony
offeredin writing by the Respondent befare the hearing, and the Respondent' sredirect
of any such expert witness.

8. Closing Argument. The Examiner shal determine whether closing
argument will be ddivered orally o in writing. The patties Wl have the option of
submitting proposad findings and conclusions along with their closingargument.
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