
KESOI,UTION NO. 321 1 

A RESOI,UTION of the Port Comnis..ion of the Port of Seatile, King County, 
Wushinglon, repealing .sections 15.4 iuK1 21 and subections 
21.1, 21.2. 21.3.21.4 an3 21.5 of Pon Resolution 3UL8, State 
Envuonnlent d Policy Act (SEPA) procedures under ch. 
43.21C HCW, slnd adopting new Port SEPA a p p d  
proccdu~cs. 

WHEREM, the State Environmenld Policy Act (SEPA). cn. 43.21C Revised W e  of 

Wihington (RCW). irnd in~pkmenting rules in chiptcr 19'7- 1 1 Washington Administrative Code 

(WAC) require thc Port to enact a resolution integrating SEPA into the Port's procedures, and 

, , WHEREAS. on kcemher 17, 1987, the POR adopted Resolution' 3028 in accordance with 

chapter 4.3.2 I C RCW and chapter 197- 1 1 WAC, containing sect ions 15.4 srnd 2 1 zlnd subcctions 2 1. I. 

2 1.2.2 1.3,2! .4 slnd 2 1 .S providing for optional SEPA reconsickration prr.cdu~s. and 

WHEREAS. it is nccesszlry to mend Resolutivn 3028 to repeal the recornideration 
. . 

7 '  

prwedures in sect ions 15.4 ilnd 2 1 and subuctions 2 1.1, 2 1.2, 2 1 -3, 2 1.4 id 2 1.5 and to establish a 

new SEPA adrninistritive ilppCill process to provide the public and interested piutics with a cc~kistcnt, 

prcdictiihlc and t i d y  sulminisiriitive review proccu for certain dctcrnlindtions it nlakcs under SEPA. 

corisistcnt with thc intcnt o f  rcguhtory rcl'or~n kgislirtion cniitcd by thc Stsltc Legishturc in 1YlS (ch. 

347, law?; o f  1915). imd 

WHEREAS. under WAC 197-1 1-8tX) (20). t k  adoption of SEPA prr~cdurcs by k - a l  

govcrn~~rnl~ iue calcgorkdly cxcnlpt fro111 SEPA rcvicw. md 

WHEWAS, Ihc Port hia prtrvidcd puhIi rlolKlo rcgurding thk rcwlution and an opportunity 

Section 1. A p ~ i i l ~ .  Pori SSEPA ducisin~ls rrwy he. irpp&d as provided in this scclion. 

Srwlio~~ 1.1 SEPA Ikcbions Subject to Appd. The following SEPA 
drtcisions ol' tl Ibn rcsponsihk i~tlicid im appcahblc t~ndcr this scctiun: (a) adequacy 
ol' ;in eaviron~~xn~ul impact stiucnrnr (EIS), w d  (b) is . su~t '  o l  a nutiga!cd 
ticrcr~llitlidion of ~lol~significancc (MDNS). Other Port SEPA ducisions cllwl dwunrcnts 
iuc riot subjxt to ;idnunistriltivc aplxul. 

Scc1i;ln 1.2 Who ~Miiy Apyill. A pimy wishing to fik: irn ad1T~~)istritive appeal 
of a t'trn SEPA dctcrminution arntlcr tllk .wction (Petitio~wr) must demowtriite !tut his 
or twr inlcrcsts ;uc i~rgliilbly within tlk: zuw of irtlcrcsts pro~ected by SEPA a d  that 
11% SEPA clctcn~linirrion ilnilcr i\pp~.iiI will causr: tie Pctit~)mr inj~try-in-f;~t. 



Section 1.3 Tig of Appeds. 

1. Appeals may not be fW bcfore tk. Port's final deckion on the 
underlying proposal for which the EIS or MDNS waq preparcd. 

2. Appeals must be filed by 5 p.m. of the 15th calendar day fobwing the 
date the Port has made a find dechion on the u&r@ng proposal for 
which the: EIS or MDNS was prepared. W k n  the Last day of the 
appeal period is a Saturtlay, Sunday, or a national, state, or Port 
holiday, the appd period runs until 5 p.m on the next bus'hcs day. 

Scction 1.4 Notice of Decisions on Underlying Proposals. The Port shall 
provide public notice of a fmal decision on an underlying proposal for which an EIS or 
MDNS was prepared, in accordance with this subsection, Failure to provide such 
notice does r.ot waive the appeal deadline or otherwise &ect the timing within which 
the appeal must be fded, if the Port has substantially complied wjth such notice 
requirements. Tk Yon  nus st: 

1. Publi5h notice in a newspaper of general circu1;ition in the county, city, 
or general wen where the proposal is h a t e d  (if there is more than one 
newspllper. the responsible offcia1 I W ~  select one newspaper for 
publication); 

2. Furnish notice to anyone or llny group who has speciticdy requested in 
writing to he notified abut  thc pmiculat proo(~.d. 

3. At its discretion. use my of the optionid notice methods set forth in Scction 
15.2 of Port Re.wlution No. 3028. 

Scction 1.5 Filing Appeds. Appedci must: 

1. Bc in writ ing; 

2. Contin a statemnt tha sets forth 

a. tllc h s k  for the Pctitiomr's s td ing,  hlud~ng: 

i. how t!x: Pctitioncr's intcrcsts. m uguably wittiin thc 
zone of intercsls protected by SEPA; ud 

ii. howthcSEPAdecisionbcingup~Jwillc;luscthc 
Pct itioncr injury-in-fxt. If thc dkgcd injury-in-fit has 
rlot &suly ~xcurred. Petitkmcr m s t  set forth fwts 
estithlhhig the unmcdhtc. c-oncrctc. anJ specific 
hlum injury-in-Fit that wiH occur to th;lt Petitioner LS 
a mr,ult of thc SEPA dctcrmnhtion under appeal; 

b. ttx specik itlkgcd errors in the SEPA dccision q p c l k l ;  

d. the signal~~rc, iddress, i U d  pln3.m numh-r o f  tk Peti~ioncr and 
the nmr and addlris of Petitio~wr's designated repm;cnti\tive, 
if imy; 

3. hc irccony>imied by im ilppill fee of $ 3 0 ;  



4. list as respondents d necessary parties set forth herein. In any 
ildminitrative appeal bror~ght under this section, the following are 
messary parties to any appeal under this section and must be served 
by Petitioner within 7 days after t k  filing of an appeal with a copy of 
the appeal documnt: thc appiicani of the underlying action that is the 
subject of SEPA review and the Port's respnsibk official. Intenrention 
during the course of an administrative appeal under this .section shall 
not be permitted; and 

5. be mailed or delivend to the General Counsel, Port of Seattle, Pier 69, 
P.0, Box 1209, Seattle. WA 98 1 1 1. 

Failure to comply with the procedural requirements of this section is grounds for 
dismissal of m appeal. 

Section I .6 Hexing Notice. Notice of the appeal heraring must be mded to 
parties of word at least 15 days before the scheduled hearing date. 

Section 1.7 H c i g  Examiner. The Port Commission will appoint an 
inrlividud 6 W a r  with SEPA iurd hearing procedures as Hearing Examiner (Eraminer) 
for the Port. The Examiner will hear and decide SEPA appeals in accordance with this 
Section 1. 

Sect ic.n 1.8 Appcd Procedures. 

1.  Ruks and procedures. The Examiner shall folk~w the procedures set 
forth in this Sectiorr I, including Atts~chment A to this resolution, unkss 
the Examiner and p i k s  a g w  to modify them in iuly particuhr caw. 
Attachmnt A to this resolution contains the bclsic pmcdurd 
kitmework that shall govern my appeals brought under t h s  section. 
Port st& will prepare a more .+tided set of rules and procedures, 
combtcnt with the bisic procedures .set iorth herein ilnd in Attrrchrmnt. 
A. 

2. Conwlidurion of appcill~. All prtxeduri SEPA rrppelrl challenges will 
hc h c 4  by thc Exmirler in om singk simultmous appeal hearing. 

3. Burdcn olproof. Thc buden of pmofis on the Pelhiom to show that 
the Pon respomibk otTiiJ's decision docs not comply with SEPA. 

4. Starwlrud, of review. Ttw: dctcrmination of thc Port respol~sibk: official 
shd bc irccorded subtantiill weight by the Exuniner in ; t ~ c o r h e  
with RCW 4.3.21C.O75(3){cl). An MDNS shall he overturned only if 
found lo hc ckluly erront:uus. An EIS shill be ov~rlurned only if 
found to not be idcquutc undcr the rule of rc;~%on. 

5. Scope of rcvicw. Review by thc Exmimr is limited to [he validity of 
tk chdknged MDNS li.c., whcthcr an EIS is required) or the 
adequacy of the chillenged EIS. The issues sllilll also be limited to 
those sct forth in thu Peti~ioner's notice of appeal. 

6. Exumnincr's dcckio~r. T!x upped decision shidl bc iqsued within 
30 (lays of t ! ~  conclusiotl of thr: hcrrring iuid closing ,iil.gument. The 
irppcd Jccisba shall h in writing and sbll contain findings and 
conclusions that s u p p ~ ~  the dcci~ion. The Exanliner may aftirnt 
rcww. r c r ~ u d .  or nlodify tk rtspnsibk official's deci.n. 



7. Notice of decision. Copies of the Examiner's decision shall be mailed 
to parties of record and thosc questing notice. 

Section 1.9 Exhaustion of Adminir,trdtive Appeal Procedures. A party seeking 
judicial review of a Port SEPA decision subject to appea! under this Section 1 mst, 
before seeking any judicial review, exhaust the appeal procedure of this Section 1. , 

Section 1 .I0 Judicial Review. 

1. Decisions of the Examiner under this Section 21 may be appealed to 
the King County Superjot Court by application for writ of review by an 
appellant within 2 1 days of the date the decision is issued. 

2. Pon SEPA decivions not subject to admirristrative appeal under this 
Sation 1 may be appealed to the King County Superior Court by 
application for writ of review by an appellant within 2 1 days of the date 
the decision is issued. 

Section 1.11 Transition to SEPA Appeal Procedures. Port SEPA decisions 
issucd by the responsible ofiicial after the effective date of this resohrtion shall be 
subject to t k  SEPA appeal provisions of this resolution arrd any hearing ruks of 
practice and procedure adopled by the Port. . 

Section 1.12 Authority of Executive D i t o r  to Adopt Hearing Examiner 
Rules of Practice & Rocedurc. The Executive D i t o r  shall have the authori:y to 
adopt r ~ k s  of practice and procedure for the H h g  Examiner to utilize in 
implementing this Resolution ;md may delegate this authority to appropriate Port staff.. 
Adupion or uncndrnent to thcw rules of practice and pmcdure by Port staff does not 
require kgisliltivc i ~ t b n  by ttx Cc-mnksion 

Scction 2. Sevcmbitity. If  my provision of this resolution is hek! invalid, the rerrminder of this 

Section 3. Adoption. Thii! re-solution is adopted by the Port Commission of the Port of Seattle this 

r* day of w. 1996, and duly nuthenrhmt in open session by the signatures of the 

Port Cornrnission 



A'TTACHMEhT A TO PORT RE90LUTION NO. 32 1 I 

BASIC' PROCEDUNAL FRAMEWORK W VERNING 
SEPA ADMINISTRATIVE A P P U L  RULES A N .  PROCEDURES. 

I .  Preheming Confe~nce. Once an appeal hits been fikd, the Examiner 
shall schedule a Prehciuing Conference within 2 1 days. Eih party shall bring to the 
Prehewing Conference a written list prcl imiiy designating witnesses (both expert 
and lay) and exhibits they intend ro use in the appeal. For each witnezs identified, a 
short written sumnwy of the witness' testimony and, in the case of expert witnesses, 
opinions, sh;tlI be provided. At the Prehearir~g Conference, the Examiner shall include 
discussion of the followk~g, in addition to other items he or she dcem appropriate: 

a. Review of the Petitioner's kg4 issues to. if possible, simplify them for 
thc Iwing; and 

b. Prwe3urcs fbr the appeal, hearing date, ;ind schedules for prekaring 
subrnkssions. 

2. Administrative Record. Within one week &cr the Prekaring 
Conference. the Port shall issue :he hdex to the administrative record of the SEPA 
deterinination under appeal. The Petitioner m y  fk proposed supplementation of the 
record within xvcn days after the Port's in&x has been filed. The Exminer shall 
expeditiously ruk on my objections relevmt to tln. =cord. 

3.1 Within live weeks after the Prckiing Conference, the 
Pct itioncr shall fik its find wit wss ilnd exhibit list. The witnclss list nuld include a 
s u m  of each witmss' rcstimony. 

3.2 Within xvcn wccks alter thc hehcluing Conference, thc 
Rcspc)mjcnt shdl lik its findd witnc~s ud cxhbit Ibt. Thc witncss list nlust incluJc rr 
suii~~l;uy (IT c i ~ h  witness' tcstinwny. 

4.1 Within eight wcch aficr thc' Prekilring Confcrtnce. the 
Petitioncr stx\ll fik its hcitring mmrm~riuldun~ The htiin>ner shill1 also fik at t k  WY 

:in= iuiy dkct  r.xpwt testinnmy in writing. idoiig with copies of my cxhibits 
intrtniuccd through or rt!licd upon hy [he cxpcn witnc:i.ws. 

4.2 Within 10 wccks afier thc Prekiuing Conl'ercnce, thc 
Rcsp~ndcnl shidl iik its hearing nlo~~wrdirrn. The Respondent shall dso fle ut tttc 
surw tiiic my ~~TC'L ' I  mpcn tt'stirl~)ny in writing. along with copics of any exhibits 
introduced through ur rclkd upon by tlr: cxpcr~ witnesses. 

5. Pnnluctio~~ of' Exl~ihits. Ten wccks affer thc I'n.heii~g Confr.w~xe, 
[Iic p~rtjt'b shdl tik wit l~ \he Exmi~wr LUWi cxchrmgc a cconlpktc .set of the chhits  they 
inicnd to use at the hewing. A k n t  i t  s1n)wing ol'goi.~I cause. no fujthcr cdlibits shall 
tK' pi~lli!tt'tI at t k  hearing. 

6. Yrekuutg Evidcntii~~ .Motin. The* tm)tiurts must bc fikd .sewn Iwsuwss 
tliiys hlbrc the h~i.uing date. Rcply n ~ ~ ~ r i m d a  to my nlotions ~n;\y k. submitted. hut they 
Illtat hrl likd libt~r tathiness clays k b r c  the heiuing datc. l'k Eximkr will issue a decision on 
any p l c l ~ i ~ i l ~ g  t.v~Icn~iiuy ~~x~t ions  om: &iy k h r e  thc Iriuing date. 

7. A p ~ i 1 1  1 lctcring. I'h appcol hciuing shdl h: contiucted I '! weeks alter 
I~IC )Jrct~;tring C'onlkrcr~c. 'Tl\r: Ixiiting sl~tll conskt of tlv hlbwing: 



7.1 Opening Statemetlts. 

7.2 Petitioncfs Case. The Petitioner's case at the hearing shall be 
huted to the presentation of lay testimony, the Respondent's cross-examination of any 
expert testimony offered in writing by the Petitioner before the hearing, and the 
Petitioner's redirect of any such experl witness. 

7.3 Respondent's Case. The Respondent's case at the hearing shall 
be Limited to lay testimony, the Petitioner's cross-e-tion of any expert testimony 
offered in writing by the Respondent before the hearing, and the Respondent's redimct 
of any such expert witness. 

8. Closing Argumnt. The Examiner shall determine whether closing 
argulnent wiU be delivered orally or in writing. 'Ilx pillties will have the option of 
submitting proposed f d i g s  and conclusions along with their closing argument. 


